
STATE OF MINNESOTA 

IN SUPREME COURT 

Cl-84-2137 

PROMULGATION OF AMENDMENTS TO 
THE RULES OF CRIMINAL PROCEDURE ORDER 

WHEREAS, the Supreme Court Advisory Committee on Rules of Criminal Procedure has 

submitted a report and recommended certain amendments to the Rules of Criminal Procedure, and 

WHEREAS, the Supreme Court held a hearing on the proposed amendments on April 19, 

1994, and is fully advised in the premises, 

NOW, THEREFORE, IT IS HEREBY ORDERED: 

1. The attached amendments to the Rules of Criminal Procedure be, and the same hereby 

are, prescribed and promulgated for the regulation of practice and procedure in criminal 

matters in the courts of the State of Minnesota. 

2. The inclusion of Advisory Committee comments is made for convenience and does 

not reflect court approval of the comments made therein. 

3. The Advisory Committee shall continue to serve to monitor said rules and 

amendments and to hear and accept comments for further changes, to be submitted to the 

court from time to time. 

4. These amendments to the Rules of Criminal Procedure shall govern all criminal 

actions commenced or arrests made after 12 o’clock midnight July 1, 1994, except that the 

amendments in the first sentence of the third paragraph in Rule 2.01 shall govern all criminal 

actions commenced or arrests made after 12 o’clock midnight January 1, 1995. 

5. Forms D, E, and G of the Mandatory Felony and Gross Misdemeanor Complaint and 

Indictment Forms are deleted effective 12:00 o’clock midnight January 1, 1995. 

DATED: May 9, 1994 

BY THE COURT: 

OFFICE OF 
APPELLATE COURTS 

FILED A.M. Keith 
Chief Justice 



AMENDMENTS TO THE 

RULES OF CRIMINAL PROCEDURE 

May 9,1994 

RULE 1.02. PURPOSE AND CONSTRUCTION 

These rules are intended to provide for the just speedy determination of criminal proceedings 
without the ourpose or effect of discrimination based uoon race, color, creed. religion, national 
OriEin, sex. marital status. status with regard to oublic assistance, disability, handicap in 
communication. sexual orientation. or age. They shall be construed to secure simplicity in 
procedure, fairness in administration, and the elimination of unjustifiable expense and delay.” 

RULE 1.03. LOCAL RULES BY DISTRICT COURT 

Anv court mav recommend rules governing its practice not in conflict with these rules or with 
the General Rules of Practice for the District Courts and those rules shall become effective as ordered 
bv the Suoreme Courts’ 

Comments on Rule 1.02. 

Add the following two paragraphs at the end of the existing comments on Rule 1: 

It is further the express ouroose of these rules that thev be aoolied without discrimination 
based uoon the factors stated in Rule 1.02. The factors are the same as those set forth in Chapter 
363 of the Minnesota Statutes forbidding discriminatory practices in emplovment and certain other 
situations except that those handicaoped in communication are added to the list of those protected 
against discrimination. Minn. Stat. 46 611.31-611.34 (1992). The Minnesota Suoreme Court Task 
Forces on Gender Fairness and Racial Bias have studied and documented gender and racial bias in 
the legal svstem. Their reoorts issued June 30. 1989 and Mav. 1993 resoectivelv contain 
recommendations to address these problems. See 15 Wm. Mitchell L. Rev. 827 (1989) (gender 
fairness report) and 16 Hamline L. Rev. 477 (1993) (racial bias report). Anv recommendations in 
those reoorts concerning the Rules of Criminal Procedure have been reviewed carefullv and 
appropriate revisions have been made in these rules. 

Rule 1.03 is identical to Rule 83 of the Minnesota Rules of Civil Procedure and is intended 
to assure uniformitv in local rules. The General Rules of Practice for the District Court were adopted 
bv the Supreme Court effective lanuarv 1, 1992 to consolidate and make uniform the local rules of 
practice throughout the state. Onlv a few of the previouslv existing local rules were preserved as 
soecial rules for Particular iudicial districts. No local rule is oermitted which would conflict with 
these Rules of Criminal Procedure and to be effective anv new local rule must first be approved bv‘ 
the Suoreme Court. 
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RULE 2.01. CONTENTS; BEFORE WHOM MADE 

The complaint is a written signed statement of the essential facts constituting the offense 
charged. 

Except as provided in Rules 11.06 and 15.08, it shall be made upon oath before a judge or 
judicial officer of the district court, clerk or deoutv clerk of court, or notarv public. &&k+ 

Except as provided in Rules 6.01, subd. 3, 11.06 and 15.08, the facts establishing probable 
cause to believe that an offense has been committed and that the defendant committed it shall be 

. . set forth w in writing in et++t-b the complaint, w and may be 
supplemented by supporting affidavits or bv sworn testimony of witnesses taken before the issuing 
judge or iudicial officer. If suet+ sworn testimony is taken, a note so stating shall be made on the 
face of the complaint by the issuing officer. The testimony shall be recorded by a reporter or 
recording instrument and shall be transcribed and filed. Uoon the information oresented. the iudne 
or iudicial officer shall determine whether there is orobable cause to believe that an offense has been 
committed and that the defendant committed it, When the offense alleged to have been committed 
is punishable bv fine onlv. the determination of orobable cause mav be made bv the clerk or deoutv 
clerk of court if authorized bv court order. 

Any complaint, supporting affidavits, or supplementary sworn testimony 7 
&-be made or taken upon oath before the issuing judge or judicial officer pursuant to this rule may 
be made or taken by telephone, facsimile transmission, video equipment, or similar device at the 
discretion of such judge or judicial officer.” 

Comments on Rule 2. 

Amend the third, fourth, and fifth paragraphs of the comments on Rule 2 as follows: 

Except as provided in Rules 11.06 and 15.08 authorizing the substitution of a new complaint 
to permit a plea to a misdemeanor or different offense, the complaint shall be ma&en+& sworn 
& before any judge or judicial officer of a district court, clerk or deputv clerk of court, or a notarv 
public. 

Where the alleged offense is punishable only by a fine, as for a petty misdemeanor, the 
l determination of orobable cause mav be made bv a 
clerk or deputy clerk of court if court rule order authorizes this procedure. The clerk or deoutv clerk 
could also issue a summons in such a case under Rule 3.01, but is not oermitted to issue a warrant. 
Except for this requirement of authorization by court rule order in Rule 2.01, this provision is 
consistent with present previous Minnesota law under Minn. Stat. 5s 629.42 (1971); 487.25, subd. 
3 (1973) (governing county courts); 488A.10, subd. 3 (1971) (governing Hennepin County Municipal 
Court); 488A.27, subd. 3 (1971) (governing St. Paul Municipal Court); and 488.17, subd. 3 (1971) 
(governing all other municipal courts). This power may be constitutionally exercised by a detached 
and neutral clerk or deputy clerk under Shadwick v. City of Tampa, 407 U.S. 345 (1972). See Rule 
3.01 as to the issuance of a summons by a clerk or deputy clerk of court. 
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Except as orovided in Rules 6.01. subd. 3. 11.06 and 15.08, the %e probable cause 
. . . statement shall be set forth separately in em& the complaint r\r:n , and the . . . 

complaint v may be supplemented by suaoortinn affidavits or sworn 
recorded testimony. If affidavits, testimonv, or other reoorts are used to supplement the complaint, 
it is still necessarv to include in the comolaint a statement of the facts establishing probable cause. 
: n r hi r le i i ermissi I for the sworn to 
before a clerk. deoutv clerk or notarv wublic. The documents mav then be submitted to the iudne 
or iudicial officer bv anv of the methods oermitted under the rule and the law enforcement officer 
or other comolainant need not oersonallv aopear before the issuing iudne or iudicial officer. 
However, if sworn oral testimonv is taken to suoolement the comolaint. it must be taken before the 
judge or iudicial officer and cannot be taken before a clerk deoutv clerk or notarv public. If 
supplemental testimony is taken a note so stating shall be made on the face of the complaint so that 
an interested party or attorney examining the complaint will have notice that such testimony was 
taken. 

RULE 3.01. ISSUANCE 

If it appears from the facts set forth separ&+ in writing in BFH(/(k the complaint and any 
supporting affidavits or supplemental sworn testimony that there is probable cause to believe that 
an offense has been committed and that the defendant committed it, a summons or warrant shall be 
issued. A summons shall be issued rather than a warrant unless it reasonablv appears that there is 
a substantial likelihood that the defendant will fail to respond to a summons. or the defendant’s 
whereabouts is not reasonablv discoverable, or the arrest of the defendant is necessarv to Prevent 
imminent harm to the defendant or another. If issued, a warrant for the arrest of the defendant shall 
be issued to any person authorized by law to execute it- 

. 

The warrant or summons shall be issued by a judge or judicial officer of the district court. 
Provided that when the offense is punishable by fine only, the clerk or deputy clerk of court may 
also issue the summons when authorized by court rule order. 

When the offense is punishable by fine only, in misdemeanor cases, a summons shall be 
issued in lieu of a warrant. 

. . 
The issuing officer H 

4 e shall issue a summons 
whenever requested to do so by the prosecuting attorney authoriied to prosecute the offense 
charged in the complaint. 

If a defendant fails to appear in response to a summons, a warrant shall issue.” 
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Rule 3.02, Subd. 1. Warrant. 

Subd. 1. Warrant. The warrant shall be signed by the issuing officer and shall contain the 
name of the defendant, or, if unknown, any name or description by which the defendant can be 
identified with reasonable certainty. It shall describe the offense charged in the complaint, and the 

. warrant and complaint may be combined in one form. h I 

wi)fFitR): Ford all offenses, the amount of bail shall and other conditions of release may 
be set by the issuing officer and endorsed on the warrant.” 

Comments on Rule 3. 

Amend the first paragraph of the comments on Rule 3 as follows: 

When probable cause in accordance with Rule 2.01 appears from the evidence set forth 
sepal& in e+H-b t:he complaint and any supporting affidavits or supplemental testimony, Rule 
3.01 authorizes the issuance of a warrant or summons. This rule is similar to F.R.Crim.P. 4 and in 
authorizing issuance of a summons follows ABA Standards, Pm-Trial Release 3.1 (Approved Draft, 
G68 1979) and ALI Model Code of Pm-Arraignment Procedures 5 6.04(l) (T.D. S 1, 1966). Except 
in the case of a corporate defendant (Minn. Stat. S 630.15 (1971)), m Minnesota statutory law 
has w no provision for issuance of a summons in lieu of a warrant. 

Comments on Rule 3. 

Amend the comments on Rule 3 by adding the following new paragraph after the existing first 
paragraph: 

In all cases, the issuing officer must issue a summons instead of a warrant unless there is 4 
substantial likelihood that the accused will not respond to a summons, or the defendant’s 
whereabouts is not reasonablv discoverable, or the arrest of the defendant is necessarv to prevent 
harm to the defendant or another. This test is consistent with that in Rule 6 governing the 
mandator-v issuance of citations in lieu of making an arrest and is based on ABA Standards, Pre-Trial 
Release 3.2 (Aooroved Draft. 1979). Under this test, simplv not knowing the defendant’s address 
without some further effort to locate the defendant is not sufficient to iustifv issuance of a warrant.. 
This reouirement is imposed to lessen the danger that warrants will be disproportionatelv issued 
against economicallv disadvantaged persons simplv because thev do not currentlv have a oermanent 
residence or their address is more difficult to determine. The revision of this standard is in accord 
with the recommendation of the Minnesota Supreme Court Task Force on Racial Bias in the ludicial 
Svstem in its Final Reoort of Mav. 1993, that the criteria for issuance of a summons or citation be 
examined to ensure that thev are race neutral.” 

Amend the existing third, fourth, and fifth paragraphs of the comments on Rule 3 as follows: 

. . . . . . 
Additionally, a summons : 

. f shall be issued if the 
prosecuting attorney requests it. 1 I I 
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complaint after the time in which the court had ordered the complaint to be prepared. 

. . . . , 
G Issuance of a warrant instead of a 
summons should not be grounds for objection to the arrest, to the jurisdiction of the court, or to any . . . . . . 
subsequent proceedings. - I 

may. among other factors. cite to the nature and circumstances of the aarticular case, the east historv 
of resbonse to legal brocess and the defendant’s criminal record. The remedy of a defendant who 
has been arrested by warrant is to request the imposition of conditions of release under Rule 6.02, 
subd. 1 upon the initial court appearance. 

Amend the sixth sentence of the existing eighth paragraph of the comments on Rule 3 as follows: 

In ~&&WWWW d cases, the issuing officer must set and endorse on the warrant the 
amount of bail which the defendant may pay to obtain release. 

Rule 4.02, Subd. 5(3) Complaint or Tab Charge; Misdemeanors; Gross Misdemeanors Charged 
Under Minn. Stat. 8 169.121 or Minn. Stat. § 169.129. 

Amend this rule as follows: 

(3) Complaint or Tab Charge; Misdemeanors; Gross Misdemeanors Charged Under Minn. 
Stat. 5 169.129 or Minn. Stat. 5 169.129. If there is no complaint made and filed by the time of the 
defendant’s first appearance in court as required by this rule for a misdemeanor charge or a gross 
misdemeanor charge under Minn. Stat. 5 169.121 or Minn. Stat. 5 169.129, the clerk shall enter 
upon the records a brief statement of the offense charged including a citation of the statute, rule, 
regulation, ordinance or other provision of law which the defendant is alleged to have violated. This 
brief statement shall be a substitute for the complaint and is referred to as a tab charge in these rules. 
However, in a misdemeanor case, if the judge orders, or if requested by the person charged or 
defense counsel, a complaint shall be made and filed. If the defendant has not alreadv pled nuilty 
and a complaint w has not been made and filed in a gross misdemeanor case charged 
under Minn. Stat. 5 169.121 or Minn. Stat. 5 169.129, w 5 s#&l-be 
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. 
C the comolaint shall be made, served and filed 
within 48 hours of the defendant’s aooearance on the tab charge if the defendant is in custodv or 
within 10 davs of the defendant’s aooearance on the tab charge if the defendant is not in custodv. 
Service of such a Rross misdemeanor comolaint shall be as orovided bv Rule 33.02 and may include 
Service bv U. S. mail. %& In a misdemeanor case, the complaint shall be made and filed within 
48 hours after the demand therefor if defendant is in custody or within thirty (30) days of such 
demand if the defendant is not in custody. If no valid complaint has been made and filed within 
the time required by this rule, the defendant shall be discharged, the proposed complaint, if any, and 
any supporting papers shall not be filed, and no record shall be made of the proceedings. A 
complaint is valid when it (1) complies with the requirements of Rule 2, and (2) the judge has 
determined from the c:omplaint and any supporting affidavits or supplemental sworn testimony that 
there is probable cause to believe that an offense has been committed and that the defendant 
committed it. Upon the filing of a valid complaint in a misdemeanor case, the defendant shall be 
arraigned. When a charge has been dismissed for failure to file a valid complaint and a valid 
complaint is thereafter filed, a warrant shall not be issued on that complaint unless a summons has 
been issued first and either could not be served, or, if served, the defendant failed to appear in 
response thereto. 

Comments on Rule 4.02, Subd. 5(3). 

Amend the fourth sentence of the seventh paragraph of the comments on Rule 4 as follows: 

This statement shall be a substitute for the complaint and is sufficient to initiate the proceedings in 
such cases under Rule 10.01 unless the defendant, defense counsel or the court requests. 
misdemeanor cases, that a complaint be filed and orovided that in gross misdemeanor Proceedinns 
under Minn. Stat. Z 169.121 or Minn. Stat. 5 169.129 the comolaint must be made, served and filed 
within the time limits as soecified unless the defendant has entered a nuiltv olea before then. 

Amend the eighth paragraph of the comments on Rule 4 as follows: 

II . . 
u Rule 4.02, subd. 5(3) permits the use of a tab charge to 

initiate a prosecution for a gross misdem;anor dr;\r;nr. charged under Minn. Stat. 
5 169.121 or Minn. Stat. 5 169.129. The provisions concerning tab charges were extended to gross 
misdemeanor driving while intoxicated proceedings because of concern that such proceedings will 
not otherwise be prosecuted and completed promptly. When the rules were originally promulgated, 
there were few gross misdemeanor prosecutions. Due primarily to Minn. Stat. 5s 169.121 and 
169.129, the number of gross misdemeanor prosecutions has increased tremendously. 
Unfortunately, prosecutorial resources have not increased proportionately and in some jurisdictions 
prosecutions for gross misdemeanor driving while intoxicated have been delayed substantially 
pending issuance of complaints. The use of tab charges should get such cases into court promptly. 

m However. the comolaint must be made, served and filed within the time 
limits as soecified in the rule unless the defendant has entered a nuiltv olea before then, All other 
gross misdemeanors must be charged initiallv by complaint or indictment as required by Rules 4.02, 
subd. 5(2) and 17.01. Except for the use of the tab charge, the procedure for gross misdemeanor 
prosecutions under Minn. Stat. 5 169.121 or Minn. Stat. f 169.129 is the same as for gross . . 
misdemeanor prosecutions under any other statute. 5 

6 



Under the rule the defendant need not be reouired to oersonallv aooear in court to receive the 
comolaint when it is later issued. Service could be made bv mail on the defendant or defense 
counsel as aborobriate. The defendant could be arraigned on the comblaint at the next court 
aooearance after the filing and service of the comblaint. That next court aooearance could be under 
Rule 8 or at the omnibus hearinn under Rule 11 if the Rule 5 and 8 aooearances were consolidated 
under Rule 5.03 with the consent of the defendant. If no valid complaint is filed as required by the 

. . . . . rules, the proceedings are dismissed. ) 
See Rule 17.06, subd. 4(3) as to an; 

restrictions or bars on further orosecution after such a dismissal. 

Amend the first sentence of the tenth paragraph of the comments on Rule 4 as follows: 

If a complaint is required under this rule in a misdemeanor case, the prosecutor must file a 
valid complaint within 48 hours if the defendant is in custody or within 30 days if the defendant is 
not in custody or the tab charge must be dismissed. 

Amend the third sentence of the eighteenth paragraph of the comments on Rule 4 as follows: 

A complaint may be issued at that time but is not then required and Rule 4.02, subd. 5(3) governs 
when and if a comblaint is subseauentlv reauired need-&y he :w 
-. 

RULE 5.01. STATEMENT TO THE DEFENDANT 

A defendant arrested with or without a warrant or served with a summons or citation 
appearing initially before a judge or judicial officer, shall be advised of the nature of the charge. 
The court shall first determine whether the defendant is handicaooed in communication. A 
defendant is handicaooed in communication if. (a) because of either a hearing. soeech or other 
communications disorder, or lb). because of difficulty in sneaking or comerehendina the English 
lannuaae, the defendant cannot fullv understand the oroceedinns or anv charges made against the 
defendant or is incaoable of bresentinn or assisting in the oresentation of a defense. If a defendant 
is handicaooed in communication, the iudne or iudicial officer shall aeooint a aualified interoreter 
to assist the defendant throughout the broceedinns. The broceedinns at which a aualified interoreter 
is reouired are all those covered bv these rules which are attended bv the defendant, A defendant 
who has not previously received a copy of the complaint, if any, and supporting affidavits and the 
transcription of any supplementary testimony, shall be provided with copies thereof. Upon motion 
of the prosecuting attorney, the court shall require that the defendant be booked, photographed, and 
fingerprinted. In cases of felonies and gross misdemeanors, the defendant shall not be called upon 
to plead. 

The judge, judicial officer, or other duly authorized personnel shall advise the defendant 
substantially as follows: 

(a) That the defendant is not required to say anything or submit to interrogation and 

7 



that anything the defendant says may be used against the defendant in this or any subsequent 
proceeding; 

(b) That the defendant has a right to counsel in all subsequent proceedings, including 
police lineups and interrogations, and if the defendant appears without counsel and is 
financially unable to afford counsel, that counsel will forthwith be appointed without cost 
to the defendant charged with an offense punishable upon conviction by incarceration. 

(c) That the defendant has a right to communicate with defense counsel and that a 
continuance will be granted if necessary to enable defendant to obtain or speak to counsel; 

(d) That the defendant has a right to a jury trial or a trial to the court; 

(e) That if the offense is a misdemeanor, the defendant may either plead guilty or not 
guilty, or demand a complaint prior to entering a plea; 

(f) That if the offense is a gross misdemeanor punishable under Minn. Stat. 5 169.12 1 
or Minn. Stat. f 169.129,e 
and a comblaint has not vet been made and filed, a comolaint must be issued within 10 davs 
if the defendant is not in custodv or within 48 hours if the defendant is in custodv. 

The judge, judicial officer, or other duly authorized personnel may advise a number of 
defendants at once of these rights, but each defendant shall be asked individually before arraignment 
whether the defendant heard and understood these rights as explained earlier. 

Comments on Rule 5.01. 

Amend the comments on Rule 5 by adding the following new paragraph after the existing second 
paragraph: 

Rule 5.01 reauires the aooointment of a aualified interoreter for a defendant handicaooed 
in communication. The rule reauires that a aualified interoreter assist such a defendant in all 
procedures contemolated bv these rules. This aboointment is mandated bv Minn. Stat. 5 611.32. 
subd. 1 (1992). A oerson handicabbed in communication is someone who due to a hearing. sbeech 
or other communications disorder, or lack of skill in English, is not able to fully understand the 
judicial broceedinns or charges, or is incabable of bresentinn or assisting in the bresentation of a 
defense. The definition contained in the rule is the same as that contained in Minn. Stat. S 611.31 
I1 992). Minn, Stat, S 611.33 (1992) should be referred to for the definition of aualified interoreter. 

Rule 6.01, Subd. 3. Form of Citation. 

Amend this rule as follows: 

Subd. 3. Form of Citation. A citation shall direct the accused to appear before a designated 
court or violations bureau at a specified time and place or to contact the court or violations bureau 
to schedule an aooearance. The citation shall state that if the defendant fails to appear at or contact 
the court or violations bureau as directed in response to the citation, a warrant of arrest may issue. 
A summons or warrant issued because of a defendant’s failure to resbond to a citation mav be based 

8 



ubon sworn facts establishing probable cause as set forth in or with the citation and attached to the 
comblaint. 

Comments on Rule 6.01, Subd. 3. 

Amend the comments on Rule 6 by adding the following language at the end of the existing tenth 
paragraph: 

If the defendant does not resbond to the citation as directed and a summons or warrant is necessarv, 
the facts establishing orobable cause need not be set forth seoaratelv in the comolaint as is otherwise 
reouired by Rule 2.01. Rather, the citation mav be attached to the corn&tint which is then sworn 
to bv the comolainant. This is in accord with the current Practice in many courts, If such a 
comolaint is issued the defendant still retains the ripht under Rule 4.02, subd. 5(3) to demand a 
comolaint that comblies with the reouirements of Rule 2.01. 

Comments on Rule 6.02. 

Amend the twentieth paragraph of the comments on Rule 6 by adding the following language at the 
end of that paragraph: 

If the ten oercent cash obtion is authorized bv the trial court, it should be in lieu of, not in addition 
to, an unsecured bo d. because there is penerallv no reasonable exbectation of collecting on the 
unsecured bond andnthe oublic should not be deluded into thinking it will be collected. The iudne 
should consider the availability of a reliable Person. to helr, assure the aooearance of the defendant, 
If cash bail is deoosited with the court it is deemed to be the orooertv of the defendant oursuant to 
Minn. Stat. S 629.53 (‘I 993) and according to that statute the court may aoolv the deoosit to anv fine 
or restitution imbosed. 

Amend the comments on Rule 6 by adding the following new paragraph after the existing twenty- 
third paragraph: 

Recommendation 5, concerning sexual assault. in the Final Reoort of the Minnesota SuPreme 
Court Task Force on Gender Fairness in the Courts, 15 Wm. Mitchell L.Rev. 827 (19891, states that 
“Minnesota iudnes should not distinguish in setting bail, conditions of release, or sentencing in non- 
familial criminal sexual conduct cases on the basis of whether the victim and defendant were 
acauainted.” This orohibition should be aoolied in setting bail in other cases as well. 

Rule 7.02. Notice of Additional Offenses. 

Amend the second sentence of this rule as follows: 

In cases of felonies and gross misdemeanors, the notice shall be given at or before the Omnibus 
Hearing under Rule 11 or as soon t&tea&~ after the Omnibus Hearing as the offenses become 
known to the prosecuting attorney. 



Comments on Rule 7.01. 

Amend the first paragraph of the comments on Rule 7 by adding the following sentence at the end 
of that paragraph: 
It is oermissible for the brosecutinn attorney to attach to a comolaint for service a notice under Rule 
7.01 or a discovery reauest under Rule 9.02. 

RULE 8.01. PLACE OF APPEARANCE AND ARRAIGNMENT 

The defendant’s initial appearance following the complaint or, for a gross misdemeanor under 
Minn. Stat. 5 169.121 or Minn. Stat. 5 169.129, a tab charge under this rule shall be held in the 
district court of the judicial district where the alleged offense was committed. 

Unless the offense charged in the complaint is a homicide and the prosecuting attorney 
notifies the court that the case will be presented to a grand jury, or the offense is punishable by life 
imprisonment, the defendant shall be arraigned upon the complaint or the complaint as it may be 
amended or, for gross misdemeanors under Minn. Stat. 5 169.121 or Minn. Stat. S 169.129, the tab 
charge, but may only enter a plea of guilty at that time. If the defendant does not wish to plead 
guilty, no other plea shall be called for and the arraignment shall be continued until the Omnibus 
Hearing when pursuant to Rule 11 .lO the defendant shall plead to the complaint or the complaint 
as amended v or be given additional time within which to plead. If the offense 
charged in the complaint is a homicide and the prosecuting attorney notifies the court that the case 
will be presented to the grand jury, or if the offense is punishable by life imprisonment, the 
presentation of the case to the grand jury shall commence within 14 days from the date of 
defendant’s appearance in the court under this rule, and an indictment or report of no indictment 
shall be returned within a reasonable time. If an indictment is returned, the Omnibus Hearing under 
Rule 11 shall be held as provided by Rule 19.04, subd. 5. 

Comments on Rule 8. 

Amend the first paragraph of the comments on Rule 8 by adding the following language at the end 
of that paragraph: 

Under Rule 4.02, subd 5(3) a Prosecution for a gross misdemeanor under Minn. Stat. S 169.121 or 
Minn. Stat. $i 169.129 mav be commenced bv tab charge. but a comolaint must be served and filed 
within 48 hours of the defendant’s aooearance on the tab charge if the defendant is in custodv or 
within 10 days of the defendant’s aboearance on the tab charge if the defendant is not in custody. 
Therefore, if the seoarate Rule 8 aooearance occurs later than those time limits, as will usuallv be 
the case, a comolaint must have been served and filed for such a gross misdemeanor orosecution 
to continue. However, if the Rule 5 and Rule 8 aooearances were consolidated under Rule 5.03, 
it would be oossible for the tab charge to still be effective at the time of the Rule 8 abbearance. 

Rule 11.04. Other Issues. 

Amend the last paragraph of this rule as follows: 

If the defendant intends to offer evidence of a victim’s previous sexual conduct in a 
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prosecution for violation of Minn. Stat. S 609.342 to 609.346, a motion shall be made pursuant to 
the procedures prescribed by Rule 494@ 412 of the Minnesota Rules of Evidence. 

RULE 11.06. PLEAS 

At the hearing the defendant may be permitted to plead to the offense charged in the 
complaint 2 ? 21 v 
t&ekge 0; to a lesser included offense, or an offense’of lesser degree as dermitted by’Rule 15. 

Rule 11.10. Plea; Trial Date. 

Amend the first sentence of this rule as follows: 

If the defendant is not discharged the defendant shall plead to the complaint M 
c I’~171 . 

San.,,; be given . . f I 
additional time within which to plead. 

Comments on Rule 11.06. 

Amend the sixteenth paragraph of the comments on Rule 11 as follows: 

Under Rule 11.06 the defendant at the Omnibus Hearing may plead to the complaint or 
indictment :.nlnFF21lnrlr\r u “, ?W . . . . 
takkgeor ;o a lesser or different offense as provided by Rules 14 and 15. See Rules 15.07’ and 
15.08 as to the standards and procedure for entering a plea to a lesser or a different offense. 

Comments on Rule 11.10. 

Amend the twenty-first paragraph of the comments on Rule 11 as follows: 

A defendant who is not discharged following the Omnibus Hearing shall plead to the 
indictment or complaint r\r. 12: W . . . . 
win’the district court or be given additional time within which to plead. If 
the defendant pleads not guilty, a trial date shall be set. (Rule 11 .lO.) 

Comments on Rule 13. 

Amend the last two sentences of the first paragraph of the comments on Rule 13 as follows: 

arraignment on the complaint or tab charge would then be held at that consolidated appearance. 
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Rule 15.01. Acceptance of Plea; Questioning Defendant; Felony and Gross Misdemeanor Cases. 

Amend provision number 1 in this rule to read as follows: 

1. Name, age and date and place of birth and whether the defendant is handicapoed in 
communication and. if so, whether a aualified interoreter has been provided for the defendant. 

Rule 15.03, Subd. 1. Group Warnings. 

Amend this rule as follows: 

Subd. 1. Group Warnings. The court may advise a number of defendants at once as to the 
consequences of a plea and as to their constitutional rights as specified in questions 2, 3 and 4 
above. Before \nlh,, such a procedure is followed the court shall first determine whether any 
defen an is h n ic d lified 
interpreter to anv such defendant and should Provide the warnings contemplated bv this rule to anv 
such defendant individuallv. The court’s statement in a grout warning shall be recorded and each 
defendant when called before the court shall be asked whether the defendant heard and understood 
the statement. The defendant shall then be questioned on the record as to the remaining matters 
specified in Rule 15.02. 

RULE 15.09. RECORD OF PROCEEDINGS 

Upon a guilty plea to an offense punishable by incarceration, either a verbatim record of the 
proceedings shall be made, or in the case of misdemeanors, a petition to enter a plea of guilty, as 
provided in the Appendix B to Rule 15, shall be filed with the court. If a written petition to enter 
,a plea of nuiltv is submitted to the court, it shall be in the approeriate form as set forth in Apoendix 
A and Appendix B to this rule.. In felony and gross misdemeanor cases, any verbatim record made 
in accordance with this rule shall be transcribed and filed with the clerk of court for the trial court 
within 30 days after the date of sentencing. In misdemeanor cases, any such record need not be 
transcribed unless requested by the court, the defendant or the prosecuting attorney. 

Rule 15.11. Use of Guilty Plea Petitions When Defendant Handicapped in Communications. 

Amend Rule 15 by adding a new Rule 15.11 as follows: 

RULE 15.11. USE OF GUILTY PLEA PETITIONS WHEN DEFENDANT HANDICAPPED IN 
COMMUNICATIONS 

ln all cases in which a defendant is handicapped in communication because of difficultv in 
speaking or comorehendinn the English IanguaPe. the court mav not acceot a guiltv olea petition 
unless the defendant is first able to review it with the assistance of a aualified interpreter and the 
court establishes on the record that this has occurred. Whenever oracticable. the court should use 
multilingual nuiltv plea petitions to insure that the defendant understands all rights being waived, 
the nature of the oroceedinns. and the oetition. 

Comments on Rule 15.01. 
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Amend the comments on Rule 15 by adding the following two sentences at the end of the second 
paragraph: 

Rule 15.01 also differs in its reauirement that the court make certain that a defendant handicaooed 
in communication has a aualified interoreter. This comoorts with the general reauirement for 
interoreter services established in Rule 5.01 and Minn. Stat. 85 611.31-611.34 (1992) and 
emohasizes the critical imoortance of this service in the nuiltv olea process. 

Comments on Rule 15.03. 

Amend the existing sixth through seventh sentences of the eighth paragraph of the comments on 
Rule 15 as follows: 

Where a number of defendants are to be arraigned consecutively and are all present in the 
courtroom, Rule 15.013, subd. 1 provides that the court may advise them as a group of the possible 
consequences of a guilty plea and of their constitutional rights. The court must first determine 
whether anv of the defendants are handicaooed in communication. as that term is defined in Rule 
5.01 and Minn. Stat. S 611.31 (1992). If any are, the court must provide a oualjfied interoreter for 
each such defendant and both the need for this service and the orovision of it for each defendant 
who reauires it must be noted on the record. Rule 5.01: Minn. Stat. 46 611.31-611.34 (1992). The 
court must Provide anv such defendant with the information contained in the warning individuallv. 
If this procedure is followed, each defendant who has received a arouo warning, when appearing 
individually before the court must be asked whether the defendant heard and understood the earlier 
statement by the court. 

Comments on Rule 15. 

Amend the comments on Rule 15 by adding the following paragraph at the end of the existing 
comments: 

If the defendant is handicabbed in communication due to difficultv in soeakina or 
comorehendinn English. the court mav not accent a nuiltv olea betition until the defendant has been 
able to review it with the assistance of a aualified interoreter. and the court establishes on the record 
that this has occurred. See Final Reoort of the Minnesota Suoreme Court Task Force on Racial Bias 
in the ludicial System, Chabter 2, recommendation 11. It is stronnlv recommended that when the 
defendant is handicaooed in communication due to difficultv in soeakinn or comorehendina English, 
a multilingual nuiltv blea oetition be used which would be both in English and a language in which 
the defendant is able to communicate. The use of a multilingual oetition would helo assure that the 
translation is accurate and is oreferable to the use of a Petition which contains onlv the language 
other than English. 

Rule 17.01. Prosecution by Indictment, Complaint or Tab Charge. 

Amend the last sentence of the first paragraph of this rule as follows: 

Misdemeanors and gross misdemeanors under Minn. Stat. 5 169.121 or Minn. Stat. S 169.129 may 
also be prosecuted by tab charge, Provided that for anv such gross misdemeanors. a comolaint shall 
be subseauentlv made, served and filed as reauired bv Rule 4.02, subd. 5(31. 
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Rule 17.02, Subd. 5. Indictment and Complaint Forms - Felony and Cross Misdemeanors. 

Amend this rule as follows: 

Subd. 5. Indictment and Complaint Forms - Felony and Gross Misdemeanors. For all 
indictments and complaints charging a felony or gross misdemeanor offense the prosecuting attorney 
or such judge or judicial officer authorized by law to issue process pursuant to Rule 2.02 shall use 
an appropriate form authorized and supplied by the State Court Administrator or a word orocessor- 
produced comolaint or indictment form in comoliance with the subolied form and aboroved bv 
Information Svstems Office, State Court Administration. If for any reason such form is unavailable, 
failure to comply with this rule shall constitute harmless error under Rule 31 .Ol. 

Rule 17.06, Subd. 4. Effect of Determination of Motion to Dismiss. 

Amend the last sentence of this rule as follows: 

In misdemeanor cases and also in gross misdemeanor cases under Minn. Stat. S 169.121 or Minn. 
. . Stat. 5 169.129 dismissed for failure to file a timely complaint within the m 

m time limits as orovided bv Rule 4.02, subd. 5(3), further prosecution shall not be barred 
unless additionally a judge or judicial officer of the court has so ordered. 

Comments on Rule 17.01. 

Amend the third paragraph of the comments on Rule 17 as follows: 

Under Rule 17.01, a misdemeanor and also a gross misdemeanor under Minn. Stat. S 
169.12 1 or Minn. Stat. 5 169.129 may be prosecuted by complaint or by tab charge (See Rule 4.02, 
subd. 5(3)) under these rules. However for anv such gross misdemeanor brosecution the comolaint 
must be subseouentlv made, se ed and filed within the time limits as brovided bv Rule 4.02. subd 
m These offenses rnay also k prosecuted by indictment and, in such cases, rules applicable to 
indictments shall apply. 

Rule 18.04. Who May be Present. 

Amend the first sentence of this rule to read as follows: 

Attorneys for the State, the witness under examination, qualified interpreters u 
for witnesses handicaobed in communication, and for the purpose of recording the evidence, a 
reporter or operator of a recording instrument may be present while the grand jury is in session, but 
no person other than the jurors may be present while the grand jury is deliberating or voting. 

Comments on Rule 18.04. 

Amend the thirteenth paragraph of the comments on Rule 18 as follows: 

Rule 18.04 also permits the presence of the following: aualified interpreters u 
for those handicaboed in communication as defined in Rule 5 and Minn. Stat. $5 611.31-611.34 
/I 992); reporters or operators of a recording instrument to make the record required by Rule 18.05, 
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subd. 1 (see F.R.Crim.P. 6(d)); a designated peace officer; and the attorney for a witness who has 
either effectively waived immunity from self-incrimination or been granted use immunity by the 
court. 

Rule 21.01. When Taken. 

Amend last sentence of this rule as follows: 

The order shall also direct the defendant to be present at the taking of the deposition and, if the 
defendant is handicaoped in communication, that aaualified interoreter be present for the defendant. 

Comments on Rule 21.01. 

Amend the comments on Rule 21 by adding the following sentence at the end of the second 
paragraph: 

The reauirement that a aualified interoreter be present for defendants hand&roped in 
communication is based upon Rule 5 and Minn. Stat. SS 611.31-611.34 (1992). 

RULE 22.03. SERVICE 

A subpoena may be served by the sheriff, by a deputy sheriff, or any other person at least 
18 years of age who is not a party. Service of a subpoena upon a person named therein shall be 
made by delivering a copy thereof to such person or by leaving a copy at the person’s usual place 
of abode with some person of suitable age and discretion then residing therein. Additionallv. a 
subpoena may be served bv U.S. mail, but such service is effective onlv if the person named therein 
returns a sinned admission acknowledging personal receipt of the subpoena. Fees and mileage need 
not be tendered in advance. 

Comments on Rule 22.03. 

Amend the eighth paragraph of the comments on Rule 22 as follows: 

Rule 22.03 providing for service of a subpoena follows Minn. R. Civ. P. 45.03 except that 
the person serving it must be at least 18 years of age and no fees or mileage need be tendered. 
Additionally Rule 22.03 permits the subpoena to be served bv U S. Mail, but such service is effective 
onlv if the oerson named in the subpoena returns a sinned admission of service. If service bv mail 
is not so admitted the contemot sanction specified bv Rule 22.05 is not available to enforce the 
subpoena. 

Rule 26.02, Subd. 6. Peremptory Challenges. 

Subd. 6. Peremptory Challenges. If the offense charged is punishable by life imprisonment 
the defendant shall be entitled to 15 and the state to 9 peremptory challenges. For any other 
offense, the defendant shall be entitled to 5 and the state to 3 preemptory challenges. If there is 
more than one defendant, the court may allow the defendants’additional peremptory challenges and 
permit them to be exercised separately or jointly, and in that event the state’s peremptory challenges 
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shall be correspondingly increased. All oeremptorv challenges shall be exercised out of the hearing 
of the iurv panel. 

Rule 26.02, Subd. 6a. Objections to Peremptory Challenges. 

Amend Rule 26.02 by adding a new subdivision 6a as follows: 

Subd. 6a. Obiections to Peremotorv Challenges. 

11) Rule. No oartv mav engage in ourooseful discrimination on the basis of race in 
the exercise of peremptorv challenges. 

12) Procedure. Anv partv. or the court. may obiect to the exercise of a oeremptorv 
challenge on the ground of pureoseful racial discrimination at any time before the iurv is 
sworn to trv the case. The obiection and all arguments thereon shall be heard out of the 
hearing of the iurv panel and the individual iury panel member involved. A record shall be 
made of all proceedings upon the obiection. All issues of law or fact arising upon the 
obiection shall be tried and determined bv the court as oromptlv as possible, but in all 
events it shall be done before the iurv is sworn to trv the case. 

D) Determination. The trial court shall use a three-step orocess for evaluating a claim 
that anv oartv has engaged in ourposeful racial discrimination in the exercise of its 
peremptorv challenges: 

hj First, the partv making the obiection must make a prima facie showing that 
the responding partv has exercised its peremptorv challenges on the basis of race, 
If the obiection was raised bv the court on its own initiative then the court must 
initiallv determine, after such hearing as it deems aporooriate. that there is a prima 
facie showing that the responding partv has exercised its oeremotorv challenges on 
the basis of race. If no prima facie showing is found, the obiection shall be 
overruled. 

I ond ifth cou rt determines that a prima facie showing has been made. b) Set , e 
the burden shifts to the responding partv to articulate a race-neutral explanation for 
exercising the peremotorv challenge(s) in auestion. If no race-neutral explanation is 
made, the obiection shall be sustained. 

jc) Third, if the court determines that the explanation is race-neutral. the 
burden of proving purposeful discrimination then shifts back to the obiectinn partv, 
who will then have the oeoortunitv to Drove that the proffered reasons are oretextual. 
If the obiection was initiallv raised bv the court, it shall determine. after such hearing 
as it deems aoorooriate, whether the peremotorv challenge was exercised in a 
pu ooseful discriminatory manner on the basis of race. If purposeful discrimination 
is;ound 
lhe obiection shall be overruled. 

14) Remedies. If the obiection is overruled the iurv panel member against 
whom the peremotorv challenge was exercised shall be excused. If the obiection is 
sustained, the court shall do either of the following based upon its determination of 
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what the interests of iustice and a fair trial to all parties in the case reauire: 

(a) Disallow the discriminatory peremotorv 
challenge and resume iurv selection with the challenged iurv panel 
member reinstated on the Panel; or 

ib) Discharge the entire iurv oanel and 
select a new iurv from a iurv panel not previouslv associated with the 
case. 

Rule 26.03, Subd. l(1) Presence Required. 

(1) Presence Required. The defendant shall be present at the arraignment, at the time of the 
plea, at every stage of the trial including the impaneling of the jury and the return of the verdict, and 
at the imposition of sentence, except as otherwise provided by these rules. If the defendant is 
handicapoed in communication, a aualified interpreter for that defendant shall also be oresent at 
each of these oroceedings. 

Rule 26.03, Subd. l(2) Continued Presence Not Required. 

Amend this rule by adding a new part 4 at the end of the existing rule as follows: 

4. The court in its discretion and upon agreement of the defendant mav allow the 
participation bv telephone of one or more parties, counsel, or the iudne in anv oroceedinns in which 
the defendant would otherwise be permitted to waive personal aopearance under these rules. 

Rule 26.03, Subd. 17. Motion for Judgment of Acquittal. 

Amend parts (2) and (3) of this rule as follows: 

(2) Reservation of Decision on Motion. If the defendant’s motion is made at the close of the 
evidence offered by t:he prosecution, the court may not reserve decision of the motion. If the 
defendant’s motion is made at the close of all the evidence, the court may reserve decision on the 
motion, submit the case to the jury and decide the motion either before the jury returns a verdict 
or after it returns a verdict or is discharged without having returned a verdict. If the defendant’s 
motion is granted after the iurv returns a verdict of nuiltv, the court shall make written findings 
soecifving its reasons for entering a iudnment of acauittal. 

(3) Motion After Discharge of Jury. If the jury returns a verdict of guilty or is discharged 
without having returned a verdict, a motion for judgment of acquittal may be made or renewed 
within 15 days after the jury is discharged or within such further time as the court may fix during 
the 15day period, If a verdict of guilty is returned the court may on such motion set aside the 
verdict and enter judgment of acquittal, in which case the court shall make written findings 
specifvinn its reasons for entering a iudnment of acauittal. If no verdict is returned, the court may 
enter judgment of acquittal. Such a motion is not barred by defendant’s failure to make a similar 
motion prior to the submission of the case of the jury. 
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Rule 26.04, Subd. 2. Motion to Vacate judgment. 

Subd. 2. Motion to Vacate Judgment. The court on motion of a defendant shall vacate 
judgment, if entered, and dismiss the case if the indictment, complaint or tab charge does not charge 
an offense or if the court was without jurisdiction of the offense charged. The motion shall be made 
within 15 days after verdict or finding of guilty or after plea of guilty, or within such time as the 
court may fix during the 15-day period. If the motion is granted. the court shall make written 
findings soecifvina its reasons for vacating the iudnment and dismissing the case. 

Comments on Rule 26. 

Amend the third paragraph of the comments on Rule 26 as follows: 

Since misdemeanors in Minnesota are punishable by no more than 90 days of incarceration 
or a $%X3 fine or both (Minn. Stat. 5 609.03, subd. 3) there would usually be no federal 
constitutional right to a jury trial on a misdemeanor. 

Comments on Rule 26.02, Subd. 4(l). 

Amend the twenty-first paragraph of the comments on Rule 26 as follows: 

Rule 26.02, subd 4(l) (Purpose of Voir Dire Examination--By Whom Made). The provision 
of this rule governing the purpose for which voir dire examination shall be conducted and the 
provision for initiation of the examination by the judge is taken from ABA Standards, Trial by Jury, 
2A(Approved Draft, 1968). The last sentence of the rule permitting the parties to interrogate the 
jurors before exercising challenges continues the similar provision of Minn. Stat. S 631.26 (1971) 
with the limitation that the inquiry shall be “reasonable”. The court has the right and the duty to 
assure that the inquiries by the parties during the voir dire examination are “reasonable”. The court 
may therefore restrict or prohibit questions that are repetitious, irrelevant, or otherwise improper. 
However, the Minnesota Supreme Court’s Task Force on Racial Bias in the ludicial System 
recommends in its Final Report, dated Mav 1993, that during voir dire lawvers should be given 
ample ooeortunitv to inauire of iurors as to racial bias. 

Comments on Rule 26.02, Subd. 6a. 

Amend the comments on Rule 26 by adding the following new paragraph after the existing thirty-first 
paragraph of those comments: 

Rule 26.02, subd. 6a (Obiections to Peremptorv Challenges) is intended to adopt and 
implement the equal orotection prohibition against ourooseful racial discrimination in the exercise 
of peremptorv challenges established in Batson v. Kentucky. 476 US. 79. 106 S.Ct. 1712 (1986) and 
subseauent cases. In aoolving this rule. the bench and bar should thorounhlv familiarize themselves 
with the case law which has developed, oarticularlv with respect to meanings of the terms “orima 
facieshowinn” “race-neutral exelanation,” “oretextual reasons,” and “ourooseful discrimination” used 
in the rule. See Batson, suora; Ford v. Georgia, U.S. , 111 S.Ct. 850 (1991): Powers v. Ohio, 

U.S. , 111 S.Ct. 1364 (1991); Hernandez v. New York, U.S. , 111 S.Ct. 1859 (1991): 
Edmonson v. Leesville Concrete Co,, U. . S , 111 S.Ct. 2077 (1991) Georgia v. McCollum. 
U.S. . 112 S.Ct. 2348 (1992): State v. Moore, 438 N.W.Zd 101 (Minn. 1989); State v. Everett, 
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472 N.W.Zd 864 (Minn. 1991): Statev. Bowers, 482 N.W.2d 774 (Minn. 1992): State v. Scott, 493 
N.W.Zd 546 (Minn. 1992): and State v. McRae. 494 N.W.Zd 252 (Minn. 1992). 

Comments on Rule 26.03, Subd. l(1). 

Amend the thirty-fourth paragraph of the comments on Rule 26 as follows: 

Rule 26.03, subd. l(1) (Presence Required) is taken from F.R.Crim.P. 43. See also Rules 
14.02 and 27.03, subd. 2. The interoreter reauirement is based uoon Rule 5.01 and Minn. Stat. 5s 
611.31-611.24 (19921. 

Comments on Rule 26.03, Subd. l(3). 

Amend the comments on Rule 26 by adding the following new paragraph after the existing thirty- 
sixth paragraph concerning Rule 26.03, subd. l(3): 

Rule 26.03. subd. l(314 is based uoon the recommendation of the Minnesota Suoreme Court 
Criminal Courts Studv Commission. The ouroose of the rule is to facilitate the hearings in non- 
disoositive, uncontested, and ministerial hearings whenever counsel, court, and defendant agree. 

Rule 27.03, Subd. 2. Defendant’s Presence at Hearing and Sentencing. 

Subd. 2. Defendant’s Presence at Hearing and Sentencing. Defendant must be personally 
present at the sentencing hearing and at the time sentence is pronounced except when excused 
pursuant to Rule 26.03, subd. l(3). If the defendant is handicapoed in communication, a aualified 
interpreter for the defendant must also be oresent. Sentence may be pronounced against a 
corporation in the absence of counsel if counsel fails to appear on the date of sentence after 
reasonable notice thereof. 

Rule 27.04, Subd. 2. First Appearance. 

Amend the introductory paragraph of subdivision 2 of this rule as follows: 

(1) Advice to Probationer. A probationer who initially appears before the court pursuant to 
a warrant or summons concerning an alleged probation violation, shall be advised of the nature of 
the violation charged. Prior to doing this, the iudne, iudicial officer, or other dulv authorized 
personnel shall determine whether the probationer is handicaooed in communication and, if so, 
appoint a aualified interpreter to assist the probationer throughout the probation violation 
proceedings. The probationer shall also be given a copy of the written report upon which the 
warrant or summons Iwas based if the probationer has not previously received such report. The 
judge, judicial officer, or other duly authorized personnel shall further advise the probationer 
substantially as follows: 

Rule 27.05. Pretrial Release. 

Amend the title of this rule as follows: 

RULE 27.05. PRETRIAL R&l&4$& DIVERSION 
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Comments on Rule 27. 

Amend the comments on Rule 27 by adding the following new paragraph after the existing eighth 
paragraph: 

The Advisorv Committee stronnlv commends the oractice, now in effect in some counties, 
of oreoaring the Sentencing Guidelines Worksheet prior to the Omnibus Hearing. This mav be done 
in connection with a ore-release investigation under Rule 6.02. subd. 3 and may later be included 
with anv oresentence investigation reoort reauired under Rule 27.03, subd. 1. 

Comments on Rule 27.03, Subd. 2. 

Amend the sixteenth paragraph of the comments on Rule 27 as follows: 

Rule 27.03, subd. 2 (Defendant’s Presence at Hearing and Sentencing) is adopted from 
F.R.Crim.P. 43. See also N.Y.C.P.L. 380.40. The interoreter reauirement is based uoon Rule 5 and 
Minn. Stat. Sg 611.31-611.34 (1992). 

Comments on Rule 27.05. 

Amend the second paragraph from the end of the comments on Rule 27 by adding the following 
sentence after the existing first sentence in that paragraph: 

The interoreter reauirement is based upon Rule 5 and Minn. Stat. S,G 61 l-31-61 1.34 (1992). 

Rule 28.04, Subd. 1. Right of Appeal. 

Subd. 1. Right of Appeal. The prosecuting attorney may appeal as of right to the court of 
Appeals: 

(1) in any case, from any pretrial order of the trial court except an order dismissing 
a complaint for lack of probable cause to believe the defendant has committed an offense 
or an order dismissing a complaint pursuant to Minn. Stat. 5 631.21; and 

(2) in felony cases from any sentence imposed or stayed by the trial court; and 

(3) in any case, from an order granting postconviction relief under Minn. Stat. Ch. 
590; and 

(41 in anv case, from a iudnment of acauittal bv the trial court entered after the iurv 
returns a verdict of nuiltv under Rule 26.03, subd. 17(2) or (3): and 

j5) in anv case, from an order of the trial court vacating iudgment and dismissing the 
case made after the iurv returns a verdict of auiltv under Rule 26.04, subd. 2. 
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Rule 28.04. Appeal by Prosecuting Attorney. 

Amend this rule by adding a new subdivision 7 as follows: 

Subd. 7. Procedure Uoon Aooeal from Judgment of Acauittal or Vacation of ludgment After 
a lurv Verdict of Guilty, 

/I) Service and Filing. An appeal shall be taken bv filing a notice of appeal with the 
clerk of the appellate courts together with oroof of service on the opoosing counsel, the clerk 
of the trial court in which the iudnment or order aopealed from is entered, and when the 
aopellant is not the attornev general, also the attornev general for the State of Minnesota. 
No fees or bond for costs shall be reauired for the aooeal. Unless otherwise ordered bv the 
aooellate court, a certified coov of the iudnment or order aooealed from or a statement of 
the case as orovided for bv Rule 133.03 of the Minnesota Rules of Civil Apoellate Procedure 
need not be filed. Failure of the prosecuting attornev to take any other steo than timelv filing 
the notice of aeoeal does not affect the valid& of the aooeal, but is ground onlv for such 
action as the Court of Aopeals deems approoriate. including dismissal of the appeal. 

12) Time for Taking an Aooeal, An appeal bv the orosecutinn attornev from either 
a iudgment of acauittal after a iurv verdict of nuiltv, or an order vacating iudnment and 
dismissing the case after a iurv verdict of auiltv, shall be taken within 10 davs after entrv of 
the iudgment or order. 

13) Stav a d Conditions of Release. Uoon oral notice that the orosecuting attornev 
intends to aooea;from a iudnment of acauittal after a iurv verdict of nuiltv or from an order 
vacating iudnment and dismissing the case after a iurv verdict of nuiltv, the trial court shall 
order a stav of execution of the iudnment or order of ten (10) davs to allow time to perfect 
the aooeal. The trial court shall also determine the conditions for defendant’s release 
pending the apoeal. which conditions shall be governed bv Rule 6.02, subds. 1 and 2. 

I41 Other Procedures. The orovisions of Rule 28.02. subd. 4(2), concerning the 
contents of the notice of appeal, Rule 28.02, subd. 8. concerning the record on aooeal. Rule 
28.02, subd. 9. concerning transcriot of the oroceedinns and transmission of the transcriot 
and record, Rule 28.02, subd. 10. concerning briefs, Rule 28.02, subd. 13, concerning oral 
argument. Rule 28.04, subd. 2(4). concerning dismissal bv the attornev general, and Rule 
28.04. subd. 2f6). concerning attornev’s fees. shall aoolv to appeals bv the prosecuting 
attornev from either a iudnment of acauittal after a iurv verdict of nuiltv or an order vacating 
judgment and dismissing the case after a iurv verdict of guiltv. 

/S) C oss-Aooeals. Uoon appeal bv the Prosecuting attornev under this subdivision. 
the defendan: mav btain review of anv pretrial and trial orders and issues, bv filing a notice 
of cross-aopeal withO the clerk of the apoellate courts, together with proof of service on the 
prosecuting attornev. within 30 davs of the orosecutor filing notice of aooeal or within 10 
davs after deliverv of the transcriot bv the reoorter, whichever is later. If this election is 
made and the iurv’s verdict is ultimatelv reinstated, the defendant mav not file a second 
apeal from the entrv of iudnment of conviction unless it is limited to issues, such as 
sentencing. that could not have been raised in the cross-aooeal. The defendant mav also 
elect to respond to he is u s r i ed in th 
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other issues until such time as the iurv’s verdict of guiltv is reinstated. If reinstatement 
occurs, the defendant mav aopeal from the iudnment using the orocedures set forth in Rule 
28.02. subd. _ 2. 

Comments on Rule 28.04. 

Amend the nineteenth paragraph of the comments on Rule 28 as follows: 

Rule 28.04 (Appeal by Prosecuting Attorney) sets forth the right and the procedure for the 
prosecuting attorney to appeal to the Court of Appeals. The right of the prosecuting attorney under 
Rule 28.04, subd. l(2) to appeal from a sentence imposed or stayed in a felony is based on Minn. 
Stat. S 244.11 (1982). The procedure for such sentencing appeal is set forth in Rule 28.05. The 
prosecutor’s right to aopeal from a trial court’s iudgment of acauittal after a iurv returns a verdict of 
guiltv, or from a trial court’s order vacating iudgment and dismissing the case after a iurv returns a 
verdict of nuiltv. does not offend the constitutional protection against double ieopardv because a 
reversal of the trial court’s order on aooeal would merelv reinstate the iurv’s verdict and would not 
sub’ec th def n n o ano her tri I a , United Statesv. Wilson. 420 U.S. 332. 344-45. 95 S.Ct. 1013, I t e e da t t t 
1022-23 (1975). The defendant mav elect to aooeal anv orders or issues arising in the course of the 
criminal process bv filing a cross-aooeal. 

Rule 29.02, Subd. 1. Appeals in First Degree Murder Cases. 

Subd. 1. Appeals in First Degree Murder Cases. A defendant may appeal as of right from 
the district court to the Supreme Court from a final judgment of conviction of murder in the first 
degree. Either the defendant or the prosecuting attorney may appeal as of right from the district 
court to the Supreme Court, in a first degree murder case, from an adverse final order upon a 
petition for postconviction relief under Minn. Stat. Ch. 590. The orosecutinn attornev mav appeal 
as of right from the district court to the Suoreme Court, in a first degree murder case, from either a 
judgment of acauittal after a iurv verdict of guilty of first degree murder or an order vacating 
judgment and dismissing the case after a iurv verdict of nuiltv of first degree murder. Upon the 
appeal other charges which were joined for prosecution with the first degree murder charge may be 
included. Except as otherwise provided in Rule 118 of the Rules of Civil Appellate Procedure for 
accelerated review by the Supreme Court of cases pending in the Court of Appeals, there shall be 
no other direct appeals from the district court to the Supreme Court. 

Rule 29.06. Procedure for Appeals by the Prosecuting Attorney from a Judgment of Acquittal or 
Vacation of Judgment after a Jury Verdict of Guilty. 

Amend Rule 29 by adding a new Rule 29.06 as follows: 

RULE 29.06. PROC:EDURE FOR APPEALS BY THE PROSECUTING ATTORNEY FROM A 
JUDGMENT OFACOUITTAL ORVACATION OFJUDGMENT AFTERA JURY VERDICT OFGUILTY 

Upon an appeal to the Suoreme Court bv the orosecutinn attornev from either a iudpment 
of acauittal after a iurv verdict of nuiltv, or an order vacating iudnment and dismissing the case after 
a IUW verdict of nuiltv. in a first degree murder case, the orovisions of Rule 28.04. subd. 7 shall 
i!rx!!L 
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Comments on Rule 29.02, Subd. 1. 

Amend the third paragraph of the comments on Rule 29 as follows: 

Under Rule 29.02, subd. 1 (Appeals in First Degree Murder Cases), Minn. Stat. 5 590.06 
(19881, and Minn. Stat. 5 632.14 (1988) direct appeals from the district court to the Supreme Court 
in criminal cases are permitted only from either a final judgment of conviction of murder in the first 
degree or an adverse final order in a postconviction proceeding in such a case. Only the defendant 
may appeal from a final judgment of conviction, but either party may appeal from an adverse final 
order in a post conviction proceeding. The Prosecutor may also aooeal from a trial court’s iudnment 
of acauittal after a iurv returns a verdict of auiltv. or from a trial court’s order vacating iudgment and 
dismissing the case after a iurv returns a verdict of nuiltv. without violating the constitutional 
protection against double ieooardv. United States v. Wilson, 420 U.S. 332, 344-45, 95 S.Ct. 1013. 
1022-23 (1975). Other charges which were joined for prosecution with the first degree murder 
charge may be included on the appeal. Rule 29.02, subd. 1 permits an appeal only from final 
judgment as defined in Rule 29.02, subd. 3. Therefore, appeals of any matters in a first degree 
murder prosecution arising before final judgment, such as an appeal by the prosecuting attorney of 
a pretrial order, should go to the Court of Appeals under Rule 28 initially. 

Comments on Rule 30. 

Amend the comments on Rule 30 by adding the following sentence at the end of the first paragraph 
of those comments: 

Prosecuting attorneys and iudnes should be aware of their obligations under Minn. Stat. 661 lA.0315 
jl992) of the Minnesota Crime Victims Rights Act concerning notice to domestic abuse victims uoon 
dismissal or refusal to orosecute the charge, 

Rule 33.05. Facsimile Transmission. 

Amend this rule by adding the following sentence at the end: 

Anv facsimile transmissions received bv the court shall be filed as reauired bv Rule 33.04 for the 
original of the document transmitted. 

Comments on Rule 34. 

Amend the last sentence of the second paragraph of the comments on Rule 34 as follows: 

Cv+r\nF;nn The time for taking an appeal may not be enlarged except as provided by Rules 
28.02, subd. 4(3), 29.03, subd. 3, and 29.04, subd. 2. 

Rule 36. Search Warrants upon Oral Testimony. 

Amend the rules by adding a new Rule 36 and comments as follows: 

RULE 36. SEARCH WARRANTS UPON ORAL TESTIMONY 
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RULE 36.01. GENERAL RULE 

Subiect to the limitations contained in this rule, an officer lenallv authorized to request a 
search warrant mav make such a reauest upon sworn oral testimonv, in whole or in oart, to a iudge 
or iudicial officer, Oral testimonv may be oresented via teleohone, radio, or other similar means 
of communication. Anv written submissions mav be oresented or communicated by facsimile 
lransmission as well as bv other aoorooriate means. 

RULE 36.02. WHEN REOUEST BY ORAL TESTIMONY APPROPRIATE 

An oral reauest for a search warrant mav onlv be made in circumstances that make it 
reasonable to disoense with a written affidavit. The iudne or iudicial officer should make this 
determination the initial focus of the oral warrant reauest. 

RULE 36.03. APPLICATION 

The oerson reauestinrr the warrant shall oreoare a document to be known as a duolicate 
orininal warrant and shall read the duolicate original warrant, verbatim, to the iudge or iudicial 
officer. The iudne or iudicial officer shall enter. verbatim, what is so read on a document to be 
known as the original warrant. The iudae or iudicial officer mav direct that the warrant be modified 
and anv modification shall be included on both the original and the duolicate original warrant. 

RULE 36.04. TESTIMONY REOUIREMENTS 

When the officer informs the iudne or iudicial officer that the ouroose of the communication 
is to reouest a search warrant, the iudne or iudicial officer shall: 

I11 lmmediatelv benin recording, electronicallv, stenoaraohicallv, or longhand verbatim 
the testimonv of all oersons involved in making the warrant aoolication. Alternativelv. with 
the bermission of the iudae or iudicial officer. the recording mav be done bv the aoolicant 
for the search warrant. orovided that the taoe or other medium on which the record is made 
shall be submitted to the issuinn iudne or iudicial officer as soon as oractical and. in anv 
event, not later than the time for filing as Provided bv Rule 33.04. 

/2) ldentifv for the record and olace under oath each oerson whose testimonv forms 
a basis of the aoolication and each berson aoolvinn for the warrant. 

13) As soon after the testimony is received as oractical, the iudne or iudicial officer 
shall direct that the record of the oral warrant reauest be transcribed. The iudne or iudicial 
officer shall certify the accuracy of the transcription. If a longhand verbatim record is made 
the iudne or iudicial officer shall sinn it. 

RULE 36.05. ISSUANCE OF WARRANT 

If the iudae or iudicial officer is satisfied that the circumstances are such as to make it 
reasonable to diseense with a written affidavit, that the warrant reauest is in all other wavs in 
conformitv with the law, and that orobable cause for issuance of the warrant exists, the iudne or 
judicial officer shall order the issuance of a warrant bv directing the oerson reauesting: the warrant 
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to sian the iudne or iudicial officer’s name on the duolicate original warrant. The iudne or iudicial 
officer shall immediately sinn the oriainal warrant and enter on the face of the original warrant the 
exact time when the warrant was signed. The findinn of orobable cause for a warrant ubon oral 
testimonv may be based on the same kind of evidence as is sufficient for a warrant uoon affidavit. 

RULE 36.06. FILING 

The filing of the original warrant, the duolicate original warrant, the certified transcriot of the 
oral aoolication for the warrant, anv longhand verbatim record, and any related documents shall be 
in accordance with Rule 33.04. If the oral warrant reouest is recorded on taoe or other electronic 
recording device, the original taee or other medium on which the record is made shall be filed with 
the court also. 

RULE 36.07, CONTENTS OF WARRANT 

The contents of a warrant issued uoon oral testimonv shall be the same as the contents of 
a warrant ubon affida&. 

RULE 36.08. EXECUTION 

The execution of a warrant obtained through oral testimony shall be subiect to the same laws 
and brincioles that govern execution of any other search warrant, In addition, the oerson who 
executes the warrant shall enter the exact time of execution on the face of the dublicate orininal 
warrant. 

Comment 

The orocedure orescribed bv Rule 36 for obtaining a search warrant uoon oral testimony, in 
whole or in oat?. is intended to orovide a uniform method for addressing this situation, which has 
arisen in a number of cases in Minnesota. See e.g.. State v. Cook. 498 Minn. 17 (Minn. 1993). State 
v. Lindsev, 473 N.W.2d 857 (Minn. 1991): State v. Andries, 297 N.W.2d 124 (Minn, 1980); State 
v. Meizo. 297 N.W.2d 126 (Mint-r, 1980). Fed.R.Crim.P. 41 (c)(2). uoon which this rule is largely 
modeled, and the statutes or rules of numerous states orovide for obtaining oral warrants. 

Rule 36.01 Provides that the oral reauest mav be made via any electronic method of oral 
communication. This is in conformitv with Fed.R.Crim.P. 41 (c)(2)(A). See also N.I. Rules of Crim. 
P. 3:5-3(5): Wise. Stat. 4 968.12. The oral reauest mav be suoolemented bv sworn written 
submissions. This is in accord with the amendment to Fed.R.Crim.P. 41 (c)(2)(A). effective 
December 1. 1993. 

Rule 36.02 establishes a standard of reasonableness for determining when circumstances 
dictate the substitution of an oral reauest for a warrant in olace of the traditional written affidavits. 
This standard has been abolied bv the Minnesota Suoreme Court in cases of this nature, State v. 
Lindsev. 473 N.W.2d 857 (Minn. 1991). and is the standard aoolied bv the federal rules. 
Fed.R.Crim.P. 41(c)(2)(A). This standard, rather than a stricter standard, is also utilized in order to 
encourage officers to obtain warrants in circumstances in which thev might otherwise search without 
them. In assessina whether the exigencv of the situation will iustifv a warrantless search, law 
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enforcement officers should consider whether the Possibilitv of obtaining a timely search warrant bv 
oral electronic communication might subseouentlv rxornrX a reviewing court to find the warrantless 
search improper, See State v. Lindsev, 473 N.W.Zd 857 (Minn. 1991). 

The iudae or iudicial officer should make the issue of whv an oral warrant is reauired the 
initial item of business in the oral aoolication process. See ABA Guidelines for the Issuance of 
Search Warrants, Guideline ll(3) (1990). If the reasonableness of this reauest is not established, the 
judne or iudicial officer should so advise the officer and terminate the oral warrant procedure, While 
it is difficult to establish uniform criteria for determining when and under what circumstances oral 
warrant reouests are acceotable, and it is recognized that these circumstances may varv case to case 
and countv to countv, some general criteria for use of this process include: 

La) the officer cannot reach the iudne or iudicial officer during regular court hours: 
&cb, the officer making the search is a sinnificant distance from a iudne or iudicial officer; 
/cl the factual situation is such that it would be unreasonable for a substitute officer, who is 
located near the iudne or iudicial officer, to oresent a written affidavit in oerson in lieu of 
proceeding with an oral aoolication; 
td) the need for a search is such that without the oral warrant orocedure a search warrant 
could not be obtained and there would be a significant risk that evidence would be 
destroved. 

State v. Lindsev, 473 N.W.Zd at 863 (auotinn E. Marek, Teleohonic Search Warrants: A New 
Eauation for Exigent Circumstances, 27 Clev.S.L.Rev. 35. 41 nn. 30-31 (1978)). 

Although not reouired bv the rule, orosecutors mav want to direct law enforcement officers 
in their iurisdiction to involve a orosecutor. where Practical, in making the oral reauest for a search 
warrant to the iudne or iudicial officer. See ABA Guidelines for the Issuance of Search Warrants, 
Guideline 11(l) (1990). Doing so will not only make it easier for the officer to oreoare the warrant, 
it will reduce the oossibilitv of inadvertent omissions in the oral Presentation that minht comoromise 
the validitv of the warrant and that minht otherwise be undetected until after the seizure is made, 
lnvolvinn the prosecutor in this orocess limits the risk of omission and helos to organize the materials 
for the iudne or iudicial officer. State v. Lindsey, 473 N.W.2d at 864. n.2 (auotinn R. Van Duizend, 
The Search Warrant Process, 109 Nat’1 Center for State courts (1985)). 

Minn. Stat. 5 626.16 which reouires that a written document be oreoared for oresentation 
to the oerson whose premises or orooertv is searched. or that can be left on the premises if no 
persons are present, mandates the process set forth in Rule 36.03. The use of a “duolicate oriainal” 
warrant is modeled upon Fed.R.Crim.P. 41(c)(2)(B). and is a orocess also utilized in other state 
statutes and rules oermittinn oral warrants. See e.g.. Ariz. Stat. 6 13.3915(c); NJ. Rules of Crim. P. 
3:5-3(5); Wise. Stat. 6 968,12(b). It is stronalv suggested that officers cart-v aeorooriate forms with 
them to enable oreoaration of duolicate original warrants without undue difficultv. Similarlv. iudnes 
and iudicial officers who mav receive oral warrant reauests at home are advised to have aoorooriate 
forms available for oreoaration of the orininal warrant. 

Rule 36.04 establishes imoortant orocedural reouirements. The desirabilitv of a 
contemooraneous record was articulated in State v. Lindsey. 473 N.W.Zd at 862, and the earlier 
ooinion of Statev. Meizo. 297 N.W.2d at 129. and is a reauirement of Fed.R.Crim.P. 41 (c)(2)(D) and 
state statutes and rules which Permit oral warrants. The oath is an essential element of the oral 
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warrant reauest orocess utilized by other iurisdictions that orovide for oral warrants. See e.g., 
Fed.R.Crim.P. 41(c)(2)(A): Ariz. Stat. 6 13.3914(c): NJ. Rules of Crim. P. 3:5-3(5); Wise. Stat. d 
968.12(A), 

Judges and iudicial officers are cautioned to avoid engaging in any oreliminarv unrecorded 
and unsworn conversation with the officer or prosecutor. See ABA Guidelines for the Issuance of 
Search Warrants, Guideline ll(3) (1990). 

In order to complete the record, the recorded oral testimony must be transcribed, the 
transcriot reviewed bv the iudae or iudicial officer to insure its accuracy, and the transcriot filed. 
This is a reouirement of Fed.R.Crim.P. 41 (c)(2)(D) and most state statutes and rules which permit 
oral warrants. If the recording is done bv the aoolicant rather than the judge or iudicial officer, the 
aoolicant must orovide the taoe or other original record to the issuing judge or iudicial officer as 
soon as oractical SO that the iudne or iudicial officer will be able to have the transcript timelv 
preoared and filed as reauired by the rule. 

Pursuant to Rule 36.05 the iudge or iudicial officer mav issue the warrant onlv after assuring 
that reasonable circumstances exist for the use of the oral warrant process, that the aoolication is 
otherwise in conformitv with law, and that Probable cause exists for the issuance of the warrant. 
The officer and the iudne or iudicial officer must keeo in mind that in addition to the soecial 
reauirements for issuance of an oral warrant. all other reauirements for the issuance of a warrant 
must also be met. See Minn. Stat. 66 626.05 -.17 (1992). Once these reouirements are met, the 
judae or iudicial officer mav authorize the officer to sinn the name of the iudne or iudicial officer 
to the duolicate original warrant, Rule 36.05 also reouires that the iudne or iudicial officer note the 
exact time the orieiinal warrant is sinned. 

In ruling on the oral warrant aoolication, it is stronnlv suggested that the iudne or iudicial 
officer state on the record whether orobable cause exists. what oremises or oersons mav be searched 
under the warrant, and hinhlinht anv differences between the authoritv reouested and that granted. 
The iudne or iudicial officer should also identifv what items mav be searched for under the warrant 
and indicate whether the reauest has been modified or limited. See ABA Guidelines for the Issuance 
of Search Warrants, Guideline 1 1 (12) (1990). 

Rule 36.06 mandates filing under the orovisions of Rule 33.04, which contains soecial 
provisions for filinn warrants and related documents. The iudne or iudicial officer is resoonsible for 
seeing that the certified transcript, any longhand verbatim record, and the original warrant are filed. 
Additionally. Rule 36.06 reouires that if the record was made usinn a taoe recorder, the original taoe 
be filed as well. If anv other form of electronic recording device is utilized. the medium uoon which 
that record is made must also be filed. This reauirement ensures the accuracy of the oral warrant 
record and emohasizes a princioal concern of this orocess. that the oral submissions be as 
reviewable after the fact as traditional affidavits. 

Rules 36.07 and 36.08 also emohasize that the oral warrant orocess must observe all the 
formalities of the conventional warrant orocess. All concerned are cautioned that the circumstances 
that oermit the use of the oral warrant orocess do not iustifv anv other deoartures from traditional 
warrant law and oractice. The additional reauirement in Rule 36.08 that the oerson executing the 
warrant enter the time of execution on the duolicate original warrant is modeled on Fed.R.Crim.P, 
41 (c)(2)(F). Rule 36 does not specifv sanctions for violation of the various orocedural reauirements 
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of the rule. That is left to caselaw develooment. 

Forms. 

Amend the Introductory Statement to the Criminal Forms following the rules to read as follows: 

The following forms are 1 . limited in number. No 
attempt is made to furnish a complete manual of forms. For all comolaints charging a misdemeanor 
offense the orosecutinn attornev, iudne, iudicial officer or clerk of court authorized to issue process 
shall use the aobrooriate form as set forth in the following criminal forms or a form substantially in 
comoliance with these forms, The other forms orovided herein are not mandatory, but shall be 
accented bv the court if offered bv anv oartv or counsel for their designated ouroose. 

Amend the Introductory Statement to the Criminal Forms by adding the following comment: 

“Comment 

The Final Reoort of the Minnesota Subreme Court Task Force on Racial Bias in the ludicial 
Svstem (1993) recommends that all iudicial forms and documents be drafted in easily translatable 
English. and be translated bv aooroved legal translators into such additional languages as the State 
Court Administrator aooroves. It is recommended that anv criminal forms that are translated consist 
of both English and the additional language.” 
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